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I. Introduction and Disclaimers

II. Fiduciary Duties of Directors

A. Business Judgment Rule – A director must act:

1. In good faith;

2. In a manner s/he reasonably believes to be in the best interests of the corporation; 

3. With the care that an ordinarily prudent person in a like position would use under similar circumstances.

B. Duty of Care

1. Attend and participate in Board and committee meetings;

2. Stay informed of the corporation’s purposes, goals, and activities, including budget and finances;

3. Exercise independent judgment;

4. Obtain and use adequate information before voting and acting (may rely on information presented by reliable, competent sources).

C. Duty of Loyalty

1. Put the interests of the corporation ahead of director’s personal interests;

2. Avoid fraud or misuse of corporate assets;

3. Avoid usurping corporate opportunities;

4. Avoid self-dealing (disclose all conflicts of interests and permit disinterested directors to determine whether transaction is fair to the corporation);  

5. Maintain confidentiality regarding matters involving corporation, unless:

a. Board has authorized disclosure; or

b. information is a matter of public record or common knowledge.

III. Roles and Functions of Directors

A. “Internal” (oversight) functions, including:

1. Establishing policies and operating procedures, budgets, and fiscal controls;

2. Approving long-range plans;

3. Modifying or clarifying mission;

4. Monitoring performance of chief administrator(s);

5. Board succession and development.

B. “External” functions, including:

1. Fundraising;

2. Representing School to its community and constituencies.

C. Church-related functions, including:

1. Maintaining School’s religious identity and affiliation;

2. Furthering the overall religious mission of the Church;

3. Assuring compliance with applicable religious laws, policies, governance standards;

4. Communication with sponsor(s), Church constituencies.

IV. Limitations on Liability

A. The “corporate shield” doctrine generally protects directors, officers, employees, and agents from liability for the acts, omissions, or debts of the corporation.  

B. In most jurisdictions, standing to sue directors for their own negligence, etc. is generally limited to the State’s Attorney General (not private parties).  

C. In most jurisdictions, there is a presumption in favor of the business judgment rule; absent evidence of fraud or bad faith, courts will not review business decisions.

D. Federal and state immunity statutes protect volunteers of non-profit organizations in most cases (e.g., federal Volunteer Protect Act of 1997, Maryland Volunteer Service Act; Maryland Associations, Organizations and Agents Act; statutory immunity for directors complying with Business Judgment Rule).

E. Most states’ laws require indemnification of officers and directors under certain circumstances.  

F. Many organizations also maintain directors and officers liability insurance.

V. Review of Questions

Q.
When can school board members be held personally liable?

A. It is very rare.  Given all of the protections available, to incur personal liability a Board member would have to act in bad faith or engage in fraud or other willful misconduct.  


Q.
What is the appropriate balance between transparency and accountability with respect to Board discussions and actions?  Are “representative” Board members (e.g., faculty rep, home/school association rep) permitted to or expected to share information with their constituents? 


A.
Confidentiality should be maintained unless the Board authorizes disclosure.  Board members should be able to speak openly and explore ideas, without fear that their comments will be repeated outside the Board or committee.  Further, the School administration must have confidence that new ideas or issues under consideration will not be communicated prematurely to faculty, staff, parents or students.  Finally, some of the information presented to Boards or committees is protected under privacy laws, such that its unauthorized disclosure may violate individuals’ legal rights.   



In many cases, the Board’s “external” duty regarding communication with others will require disclosures.  “Representatives” may need to ask the Board for authorization to communicate appropriately with their constituencies.  A better practice to avoid potential conflicts is not to have “representatives” serve as directors, but rather to communicate with those constituencies in a different manner (e.g., regular reports).  

Q.
Must school Board members resign if they have a conflict of interest?


A.
Generally, no.  They must disclose the conflict, and allow disinterested directors to decide whether the proposed transaction is fair to the School corporation.  Considerations include the appearance of the arrangement to the School’s constituencies, the School’s ability to hold a particular vendor accountable, etc.  In rare cases where a Board member’s effectiveness is harmed by the frequency or nature of the conflicts, resignation may be appropriate.  

Q. What’s the difference between corporate officers, Board officers, and administrative officers?  

A. Most states specify that a corporation must have certain corporate officers (e.g., President, Secretary, Treasurer).  Often, corporate documents that are required to be filed with the State (e.g., articles of amendment, articles of merger) must be signed by specified corporate officers.



Board officers generally are specified in the corporation’s bylaws (internal governing documents) and consists of one or more Chairperson(s) and Vice-Chairperson(s).  Often, the Bylaws will specify that the President and Vice President of the Corporation (corporate officers) will also serve ex officio as Chair and Vice-Chair of the Board (Board officers), respectively.



Administrative officers of a School vary by title, but can include a President, one or more Vice Presidents (of Finance, Enrollment, Development, Operations, etc.), Principal, one or more Vice Principals or Assistant Principals, and others (Rector, Dean, Head of School, etc.).  It is important to distinguish carefully between roles and titles.  For example, the administrative President (CEO) may or may not be the President of the Corporation.  Where the principal is the CEO, a lay Board member might serve as corporate President and Board chair.  

Q. How should School staff respond to “micro-management” by Board members?

A. First, there is a need to define terms.  What looks like “micro-management” to an administrator may, in fact, be an appropriate level of oversight consistent with a Board member’s duties of care and loyalty.  Unfortunately, some Board members do cross the line from appropriate oversight to inappropriate “micro-management.”  


Orientation of new Board members and periodic in-service training of all Board members (targeted to problem areas) can head off conflicts.  Direct intervention (by a Board chair, sponsor representative, or other appropriate official) may be necessary in some cases.  If Board members understand their proper role, know what is expected (and not expected) of them, regularly receive appropriate information, have their questions answered promptly and competently, and have a reasonable basis for confidence in the School’s administration, “micro-management” should not occur.  Unhealthy situations generally occur when the administrator is unresponsive or incompetent (i.e., the Board needs to step in to properly exercise its responsibility), or due to the personality needs of one or two people or lack of training/education about Board member roles and duties.  
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