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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION

JEMAL’'SFAIRFIELD FARMS, LLC

Civil No. RDB 02-2881
V.

PRINCE GEORGE'S COUNTY, et al.

MEMORANDUM OPINION

Before the Court are (1) Plantiff’s Motion for Partid Summary Judgment and (2) Defendants
Motionfor Summary Judgment. The issues have been fully briefed, and no hearing is necessary. Locd
Rule 105.6 (D. Md. 2002). For the reasons that follow, the Court will grant Plaintiff’sMotion in part by
declaring uncondtitutiona a portion of the disputed ordinances, deny the remainder of Fantiff’s Mation,
and deny Defendants Mation in its entirety.

Backaround

This action involves a conditutionad chalenge to four Prince George's County Code Zoning
Ordinances, which Plaintiff contends were enacted for aretaliatory maotive to prohibit it from engaging in
certain uses of itsproperty. Inthe summer of 1998, Plaintiff, Jemd’ s Fairfidld Farms, LLC, outbid Prince
George' s County and entered a contract for the purchase of athirty-seven acre parcel of property located
on Addison Road in Prince George's County, Maryland, near the border with the Digtrict of Columbia
(hereinafter, the “Property”). The transaction closed in December 1998. At thetime of the purchase, the
Property was located in three zones, I-1 (light industrid), 1-2 (heavy indugtrid), and C-O (commercid
office).

On May 12, 1998, when the sde of the Property to Plaintiff seemed imminent, Prince George's

County Councilman Marvin Wilson proposed bill number CB-75-1998, which would have either
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prohibited or required a specid exception for certain usesin the I-1 or 1-2 zoneif the federal government
or one of its agencies previoudy held title to the land. Wilson was one of the persons leading the effort to
purchase the Property, which was in his digtrict, for the purpose of erecting a school. Among the uses
requiring a specid exception was a vehicle towing station, one of the uses contemplated by Plantiff. At
apublic hearing on the bill on June 8, 1998, Wilson was unable to articulate any basis for regulating only
land previoudy owned by the federd government. The bill was subsequently enacted and revised. Inits
revised form, the bill required specia exception gpprova for most uses otherwise permitted in the I-1 and
[-2 zones onland whichwas* 10 acres or greater in Sze, located within 300 feet of any resdentidly-zoned
land and land owned by the Washington Metropolitan Area Transt Authority.” That description pertained
exclusvely to the Property, because no other land in the County met both requirements as to location.
Following the enactment of CB-75-1998, one use permitted on the Property was public buildings
and uses. In 2000, representatives of Plaintiff met with representatives of the Didtrict of Columbia
Convention Center to negotiate a contract relating to the use of the Property for truck marshdling, the
temporary parking of vehiclesthat transport exhibitsto the Convention Center. Such ause of the Property
could be considered apublic use. On March 21, 2000, Wilson proposed bills CB-20-2000 and CB-21-
2000, “due to concerns that a truck marshalling yard may locate in his district and serve a use outside of
the County.” Asenacted on April 11, 2000, CB-20-2000 redefined * public buildingsand uses’ to exclude
“any vehicle or trailer parking, sorage, or marshdling use which does not serve apublic building or usein
the County.” CB-21-2000 eliminated the requirement that the parcel beten acres or greater in sizebefore
being subject to the redtrictive provisons of CB-75-1998. That ordinance diminated the loophole that

fewer thanten acres of the Property could be used for industrid useswithout aspecia exception. On June
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16, 2000, the Council enacted CB-13-2000, which amended the existing definition of “Trucking
Operations,” ause permissible in the I-1 and 1-2 zones, to exclude truck marshdling which serves a use
or aproperty outside the County.

OnJune 15, 2001, Paintiff obtained aBuilding Use and Occupancy Permit to devel op and operate
a vehicle towing station on a 5.75-acre portion of the Property located in the I-1 and 1-2 zones. The
Maryland-National Capital Park and Planning Commission reviewed the permit gpplication and advised
the County’ s Department of Environmental Resourceson July 5, 2001 that it had beenissued in error. On
Jduly 9, 2001, the County notified Plaintiff that the permit had been incorrectly issued and required Plaintiff
to seek to have the permit vdidated by the District Council or to gpply for a specid exception. On or
about August 15, 2001, Plantiff leased that portion of the Property to the Didtrict of Columbia for the
impoundment of ticketed and abandoned vehicles that had been towed. The Prince George's County
Zoning Hearing Examiner denied Plaintiff’ s request to have the permit vaidated.

On August 29, 2002, Plaintiff brought suit in this Court against Prince George' s County and
Councilman Wilson seeking a permanent injunction restraining the County from enforcing the ordinances,
adedlaratory judgment finding the ordinances uncongtitutiond, and monetary damages. Plaintiff amended
the Complaint in November 2002 to add the Maryland National Capital Park and Planning Commission
as a defendant, but subsequently stipulated to a dismissa of that entity with prgjudice. In its current
incarnation, the Amended Complaint states two causes of action againgt the County and Wilson. Count
| dlegesthat the County’ s enactment of the ordinances burdensinterstate commercein violation of Article
|, section 8 of the United States Congtitution. Count |1 aleges that the County and Wilson arbitrarily and

capricioudy targeted the property by proposing and enacting the ordinances, which action violates the



Case 8:02-cv-02881-RWT Document 46 Filed 03/26/04 Page 4 of 24

Equad Protection Clause of the Fourteenth Amendment to the United States Congtitution. On January 31,
2003, Plaintiff moved for partid summary judgment seeking a declaratory judgment thet the ordinances
are void and aninjunction prohibiting their enforcement. On December 2, 2003, Defendants moved for
summary judgment.

Standard for Summary Judament

Summary judgment is gppropriate under Rule 56(c) of the Federa Rules of Civil Procedure when
there is no genuine issue as to any materid fact, and the moving party is plainly entitled to judgment in its
favor asamatter of law. In Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986), the Supreme
Court explained that, in consdering amotion for summary judgment, “the judge's function is not himsdf to
weigh the evidence and determine the truth of the matter but to determine whether thereisagenuineissue
fortrid.” A dispute about amaterid fact is genuine “if the evidence is such tha a reasonable jury could
return averdict for the nonmoving party.” Id. at 248. Thus, “the judge mugt ask himsdlf not whether he
thinks the evidence unmistakably favors one side or the other but whether afair-minded jury could return
averdict for the [nonmoving party] on the evidence presented.” Id. a 252. In undertaking thisinquiry,
acourt must view the facts and the reasonable inferences drawn therefrom “in the light most favorable to
the party opposing themotion,” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587
(1986), but the opponent must bring forth evidence upon which a reasonable fact finder could rely.
Celotex Corp. v. Catrett, 477 U.S. 317 (1986). “When the moving party has met its responsibility of
identifying the bads for its motion, the non-moving party must come forward with ‘ specific facts showing
that thereisagenuineissuefor trid.”” White v. Rockingham Radiologists, Ltd., 820 F.2d 98, 101 (4th

Cir. 1987) (quoting Celotex Corp., 477 U.S. at 323-24; Fed. R. Civ. P. 56(€)). The existence of amere

4
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“gaintilla’ of evidencein support of the nonmoving party’ s caseisinsufficient to preclude an order granting
summary judgment. Anderson, 477 U.S. at 252.

When both parties file motions for summary judgment, the Court gpplies the same standard of
review, but is obligated to “rule on each party’s motion on an individual and separate bas's, determining,
in each case, whether a judgment may be entered in accordance with the Rule 56 standard.” Towne
Mgmt. Corp. v. Hartford Acc. and Indem. Co., 627 F. Supp. 170, 172 (D. Md. 1985) (quoting Charles
A. Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure: Civil 2d § 2720 (2d
ed. 1993)); ITCOCorp. v. Michdin Tire Corp., 722 F.2d 42, 45 n.3 (4th Cir. 1983), cert. denied, 469
U.S. 1215 (1985). The Court must “evaluate each party’s motion on its own merits, taking care . . . to
draw dl reasonable inferences againg the party whose motion is under consderaion.” Mingus
Contractors, Inc. v. United States, 812 F.2d 1387, 1391 (Fed. Cir. 1987). “[B]y the filing of amotion
[for summary judgment] a party concedes that no issue of fact exists under the theory heis advancing, but
he does not thereby so concede that no issues remain in the event his adversary’s theory is adopted.”
Nafco Oil & Gas, Inc. v. Appleman, 380 F.2d 323, 325 (10th Cir.1967); see also McKenziev. Sawyer,
684 F.2d 62, 68 n. 3 (D.C.Cir.1982) (“neither party waves the right to a full tria on the merits by filing
itsown motion”). However, when cross-motions for summary judgment demondtrate a basic agreement
concerning what lega theories and materid facts are dispostive, they “may be probative of the non-
exisence of afactua dispute” Shook v. United States, 713 F.2d 662, 665 (11th Cir. 1983).

Andlyss
1. Sanding

As athreshold matter, the Court must determine whether Plaintiff has standing to chalenge the
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enactment of theordinances. Warthv. Seldin, 422 U.S. 490, 498 (1975) (standing isathreshold question
in every federd case). The standing requirement “is an essentid and unchanging part of the case-or-
controversy requirement of Articlelll,” Lujan v. Defendersof Wildlife, 504 U.S. 555, 560 (1992), and
has been characterized as “perhaps the most important” condition of judticiability, Allen v. Wright, 468
U.S. 737, 750 (1984). Although the Supreme Court has not defined standing with complete consistency,
“the irreducible condtitutiond minimum of standing requires. (1) tha the plaintiff persondly has suffered
actua or threatened injury that is concrete and particularized, not conjectura or hypothetical; (2) thet the
injury fairly can be traced to the chalenged action; and (3) that the injury is likely to be redressed by a
favorable decison from the court.” Burke v. City of Charleston, 139 F.3d 401, 405 (4th Cir. 1998)
(ating Lujan, 504 U.S. at 560-61; Valley Forge Christian College v. Americans United for
Separation of Church and Sate, Inc., 454 U.S. 464, 475 (1982)).

In Scott v. Greenville County, 716 F.2d 1409, 1414 (4th Cir. 1983), in an opinion by Chief
Judge Winter, the Fourth Circuit noted that

[tlhe condtitutional dimengion of standing exigts “where the plaintiff has dleged such a

persona stake in the outcome of the controversy as to warrant his invocation of federa

court jurisdiction and to justify exercise of the court’s remedia powers on hisbehdf . . .

The condtitutiona requirement operates to ensure that a particular plaintiff is adequately

interested in ajugticiable case or controversy. That requirement is satisfied if the plaintiff

dlegesthat he has suffered an injury that “isindeed fairly traceableto the defendant’ sacts

or omissons.”
Id. at 1414 (quoting Warthv. Seldin, 422 U.S. at 498-99; Village of Arlington Heightsv. Metropolitan
Housing Dev't Corp., 429 U.S. 252, 261 (1977)). The court held that a real estate developer who

aleged violaion of his congtitutiond rights as the result of withholding of a building permit had standing to

sue under § 1983 and had a protectable property interest.
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The ganding inquiry dso implicates prudentid limitations on the exercise of courts remedid
powers. Warth, 422 U.S. at 498. For example, courts generdly decline to exercise jurisdiction where
the assarted harm is a“ generdized grievance shared in subgtantidly equa measure by dl or alarge class
of ctizens’ or where the plaintiff “rest[s] hisclam to rdlief on thelegd rights or interests of third parties”
Id. a 499. The plaintiff’scdam adso must lie “within the zone of interest to be protected or regulated by
the statute or congtitutional guarantee in question.” Valley Forge, 454 U.S. at 475 (quoting Warth, 422
U.S. at 499-500; Assoc. of Data Processing Service Orgs. v. Camp, 397 U.S. 150, 153 (1970)); see
also Gladstone, Realtorsv. Village of Bellwood, 441 U.S. 91, 100 (1979). When both constitutional
requirements and prudential considerations are met, a party has sanding to bring aclam. See generally
Valley Forge, 454 U.S. at 471-75.

With respect to the first condtitutiond requirement, injury-in-fact, Plaintiff has offered uncontested
evidence that the County’s enactment and enforcement of the ordinances has frustrated its efforts to
develop the Site for use as a truck marsndling facility. In its Answer to Wilson's Interrogatory No. 9,
Plantiff detalled its efforts to negotiate a contract with the Digtrict of Columbia Convention Center:

Beginning in 2000[,] Paul Millstein met with representatives of the Didtrict of Columbia

Convention Center numerous times to negotiate a truck marshaling dedl. . . . The

Convention Center wasin desperate need of amarshalling road and identified the Property

asthe best location. Representatives of trucking companies cameto the Property to check

the turning radius. The Director of Operationsfor the Convention Center also cameto the

Property. Safety ingpectors from the Convention Center inspected the Property as well.

A dte plan was drafted. Fairfield Farms negotiated several draft leases with the

Convention Center. The origina lease, negotiated on or about January 26, 2002, called

for arent of $10,000 per month for eight months with two one{-]year renewa options.

Thelease aso included an option to devel op apermanent marshdling yard for aten[-]year

term with two five]-]year renewd options. A later version of the lease called for a ondl -

]year lease with astart date of February 7, 2001, with arent of $120,000.00 per annum.
Thislease included athred[-]year renewd a a base rent of $126,000.00 per year. The
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Convention Center became increasingly concerned about the zoning restrictions on the

Property and backed out of the dedl. Thereafter, on or about March 18, 2003, Fairfield

Farms proposed athirty[-]day trid period with the possibility of negotiating alonger dedl.

Based on the lack of assurances regarding the zoning, the Convention Center rgjected this

offer aswell.

Ex. Cto Pl.’sOpp. to Defs.” Mot. for Summ. Jgm. It is well-established that the loss of an opportunity
may give rise to sanding where there is a plausible prospect that a benefit would have resulted from the
foreclosed opportunity. See, e.g., Regents of Univ. of California v. Bakke, 438 U.S. 265, 280 n.14
(1978) (danding to chdlenge minority admissons program upheld without any showing that, but for
preference, plantiff would have been admitted); Village of Arlington Heightsv. Metropolitan Housing
Dev't Corp., 429 U.S. a 260-64 (sanding established where plaintiffs showed that, but for the challenged
ordinances, there was ared possibility that a specific housing project would have been created for their
benefit).

In addition to the loss of the business opportunity, Plaintiff has dso offered evidence that the
ordinances interfere with Plaintiff’ s ability to use the Property as a vehicle towing station.  Subsequent to
the enactment of the ordinances, Plaintiff leased a portion of the Property to the Didtrict of Columbia for
use as astorage lot for towed and impounded vehicles. The County issued and then revoked Plaintiff’s
permit to operate avehicle towing station on the Property. Plaintiff applied for vaidation of the permit and
was regjected. Although Paintiff has leased the property since 2001, it contends that the District of
Columbia has declined to extend the lease for an additiona term because of the zoning restrictions. See
M.’ sEx. D. Fantiff’ sinjury isboth “concrete’ and “imminent”: if the ordinanceis upheld, absent aspecia
exception, Plantiff will be unable to continue its existing commercid use of the Property. Defendants

correctly note that “inherent in both deds, the truck[] marshaling dedl and the extension of the vehicle
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towing station dedl isthe action of the Digtrict of Columbia, athird party, who may choose not to negotiate
the dedl for any number of reasons unrelated to the enactment of thezoning legidation.” However, CB-75-
1998 imposes restrictions on most commercid activities normally conducted in an [-1 or -2 zone absent
a specid exception. Plantiff’s injury is particularized because it gppears that the ordinances were
specificdly targeted at the Property. For example, Plaintiff has aleged that CB-75-1998's geographic
criteria do not apply to any other I-1 or 1-2 zoned property in Prince George's County.? See Compl.
24.

With respect to the second congtitutional requirement of standing, causation, Plaintiff has carried
its burden. Paintiff has alleged that, as a result of the ordinances, which target only its Property, the
Property has been rendered commercially useless. The Court does not necessarily agree with that
assessment, particularly in light of the continued lease of the Property to the Digtrict of Columbia since
2001. However, the record does indicate that, but for the ordinances, which require aspeciad use permit
for many commercid uses, Plaintiff would be able to pursue a greater range of business opportunities.
Smilaly, Plaintiff has adduced evidencethat, but for the ordinances, which prevent the use of the Property
as atruck marshaling lot, Plaintiff may have been able to consummate a contract with the Didtrict of

Columbia Convention Center.

!Defendants dispute that alegation by reference to amap attached to the County’s Answers to
Faintiff’s Interrogatories, which depicts land ether within 300 feet of any resdentialy zoned land or
land owned by the Washington Metropolitan Area Trangt Authority. Plaintiff, however, notes that
Defendants interpret CB-75-1998 inconsgtently with its legidative history and Prince George' s County
Code Definitions § 13, which states that “[u] nless the context indicates to the contrary, where a
regulation involves two (2) or more items connected by the conjunctions “and,”*or,” or “ether . . . or,”
the conjunction shal be interpreted asfollows: (A) “And’ indicates that al the connected items shdll
apply.” SeeP.’sEx. 48§ 13.
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With respect to the third congtitutiona requirement, redressability, there is no dispute that a
decison driking the chalenged ordinances would dlow Plantiff to obtain apermit to conduct its business
as avehicle towing center and develop the Property as atruck marshaling yard.

The prudentid congderations similarly weigh in favor of sanding. Plantiff’s clams cannot be
characterized asa“ generdized grievance’ and are not dependent upon an adjudication of therightsof third
parties. Finaly, the Court finds that the dams fal within the zone of interests protected by the dormant
Commerce Clause and the Fourteenth Amendment.

For dl of theforegoing reasons, the Court concludesthat Plaintiff has standing to pursueitsclams.
2. Falure to Exhaust Adminidrative Remedies

Defendants next contend that Plaintiff’s claims are not ripe because Plaintiff did not apply for a
specia exception to use the Property as a vehicle towing station. The County’s July 9, 2001 etter to
Pantiff sates that the “remedy to apermit issued in error is for the permit to be vaidated by the Didtrict
Council in accordance with Section 27-258 of the Zoning Code. Another alternative that you could
take would be to obtain a special exception for thisuse.” Pl.’sEx. 16 (emphasisadded). Therecord
indicates that Plaintiff gpplied for vaidation of its June 15, 2001 permit and that the Zoning Hearing
Examiner recommended denid of theclaim. Therecord is slent asto whether Plaintiff took any additiona

steps to obtain review of the District Council’s decision.?

2Defendants do note, however, that “the matter regarding the revocation of the permit, issued in
error, alowing operation of avehicle towing station is on apped in the Court of Specid Appeds of
Maryland, and is therefore of no issue before this Court.” Defs” Mem. a 8. However, Plaintiff has
chalenged the congtitutiondity of the ordinances requiring revocation of the permit on the basis that they
violate the Commerce Clause and the Equal Protection Clause of the Fourteenth Amendment.
Accordingly, this Court will not abstain from exercisng its

10
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Assuming that Plantiff falled to exhaust its adminigrative remedies prior to filing suit, such action
would not prove fatd to itsclams. Generdly, state law requirements that administrative remediesfirst be
exhausted are ingpplicable to § 1983 actionsto remedy congtitutiona violations. Patsy v. Florida Bd. of
Regents 457 U.S. 496 (1982); Md.-Nat’| Cap. P. & P. Comn' nv. Crawford, 307 Md. 1, 12-14,511
A.2d 1079, 1084-85 (1986); Md. Reclamation Assocs. v. Harford County, 342 Md. 476, 492, 677
A.2d 567, 575 (1996). In Maryland Reclamation Associates, Inc. v. Harford County, the plantiff
contracted to purchase property in Harford County to operate a rubble landfill. The County Council
enacted two zoning ordinancesand passed aresolution restricting the plaintiff’ s ability to use the property
for that use. The plaintiff declined to pursueits available adminigrative remedies, such as seeking aruling
fromthe Zoning Adminigtrator, goplying for avariance, or chalenging the congtitutiondity of the ordinances
at the County Board of Appeds. Insteed, it filed suit in the Circuit Court for Harford County, aleging,
inter alia, aviolation of its substantive due processrights under the Fourteenth Amendment. The plaintiff
aleged that the ordinances were arbitrary, capricious and unreasonable as applied to the property. The
Maryland Court of Appedls held that it was gppropriate for the Circuit Court to consider the Fourteenth
Amendment daims, notwithstanding the plaintiff’ sfalureto exhaust hisadminigtrativeremedies. Id. at 492,
677 A.2d at 575.

The Court of Appeds has also not required exhaustion of adminigtrative remedies where a
chdlenge to a zoning ordinance goes beyond an dlegation that the ordinance is uncongtitutiona as gpplied

to the plaintiff’s land and asserts that the ordinance is facialy unconditutional. Poe v. City

jurisdiction, even though Plaintiff’ s gpped from a questionable adminigtrative decison may be pending
in the state appellate court.

11
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of Baltimore, 241 Md. 303, 309, 216 A.2d 707, 710 (1966) (“One category in which the principle that

an equity court may take jurisdiction over a dispute as to conditutionaity may come into play comprises
the cases involving condtitutiona attack upon the vdidity of a generd tatutory enactment as awhole (as
contrasted with itsgpplication to particular facts).”); Md. Reclamation Assocs., 342 Md. at 494, 677 A.2d

at 576 (“where the condtitutionadity of a statute on its face is chalenged, and where there exists a
recognized declaratory judgment or equitableremedy, we have held that the chalenger ordinarily need not

invoke and exhaust hisadminigrative remedy” )(citing Ins. Comm'r v. Equitable, 339 Md. 596, 621, 664

A.2d 862, 875 (1995)). Similarly, exhaustion is not required if the lawsuit involves a chdlenge to the

vdidity of an ordinance which was enacted specificaly to target property of the plaintiff. Poe, 241 Md.

at 309, 216 A.2d at 710.

InVillage of Euclid, Ohiov. Ambler Realty Co., 272 U.S. 365, 386 (1926), the Supreme Court
rejected amotionto dismissacomplant on the bassthat the plaintiff had not attempted to obtain abuilding
permit or to exhaust its adminigtrative remedies.

[T]he effect of the alegations of the bill is that the ordinance of its own force operates

greetly to reducethe value of gppellee’ slandsand destroy their marketability for industria,

commercid and residential uses, and the attack is directed, not against any specific

provision or provisons, but againg the ordinance as an entirety. Assuming the premises,

the existence and maintenance of the ordinance in effect condtitutes a present invason of

appellee’ s property rights and a threat to continue it. Under these circumstances, the

equitable juridiction is clear.
Id. at 386.
Fantiff hasalegedin Count | that the ordinancesarefacidly invaid because they burdeninterstate

commerce. Plantiff hasalegedin Count |1 that the ordinances arbitrarily and capricioudy restrict Plaintiff’s

use of the Praperty in violation of the Equa Protection Clause of the Fourteenth Amendment.  In light of

12
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the above precedent, the Court finds the dlegations of the Amended Complaint sufficient to establish a
justiciable case or controversy that warrants the exercise of its jurisdiction.

3. The Dormant Commerce Clause

In Count | of the Amended Complaint, Plaintiff contends that the ordinances are protectionist in
nature and burden interstate commerce in violation of the Commerce Clause of the United States
Condtitution. The Commerce Clause provides that “[t]he Congress shdl have Power . . . [t]o regulate
Commerce. . . among the severd States.” U.S. Congt. art. |, 8§ 8, cl. 3. Asthe United States Court of
Appeds for the Fourth Circuit has recently summarized, “[t]his affirmative duty to regulate commerce
carries with it an implied ‘dormant’ aspect that restricts the power of the states to burden interstate
commerce.” Beskind v. Easley, 325 F.3d 506, 514 (4th Cir. 2003) (citing Dennisv. Higgins, 498 U.S.
439, 447 (1991)). Judge Niemeyer noted in Beskind that

alaw that discriminates againg interstate competition is the clearest example of the type

of State law that imposes an uncongtitutional burden on that commerce. ... Asprohibited

by the “dormant” Commerce Clause, discrimination means Smply “differentia trestment

of in-state and out-of-state economic interests that benefits the former and burdens the

latter.”

Id. (quoting Oregon Waste Sys., Inc. v. Dep’t of Envtl. Quality, 511 U.S. 93, 99 (1994)).

Courts gpply atwo-tiered anaysis to Sate actions alegedly violating the dormant Commerce
Clause. Thefird tier, “avirtudly per se rule of invdidity, goplies where agae law discriminaes facidly,
initspracticd effect, orinitspurpose” Wyoming v. Oklahoma, 502 U.S. 437, 454-55 (1992) (quoting
City of Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978)). For alaw to survive tha scrutiny, the

state must prove that the discriminatory law “is demongrably judtified by a valid factor unrelated to

economic protectionisam,” New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 274 (1988), and that there

13
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are no “nondiscriminatory aternatives adequate to preservethelocd interests at stake,” Chemical Waste
Management, Inc. v. Hunt, 504 U.S. 334, 342 (1992) (quoting Hunt v. Washington State Apple
Advertisng Comm’n, 432 U.S. 333, 353 (1977)). The Fourth Circuit has noted that, to date,
discriminatory laws have been upheld only when necessary to mitigate the risk of death or disease.
Environmental Tech. Council v. Serra Club, 98 F.3d 774, 785 (4th Cir. 1996) (citing Mainev. Taylor,
477 U.S. 131 (1986) (upholding Mane s prohibition on importation of live baitfish because of potentia
for degtruction of itsfisheries); Clason v. Indiana, 306 U.S. 439 (1939) (upholding Indiana s restrictions
on trangportation of dead animals because of potentid for disease)). A second tier analysis applies
where a sate statute “regulates evenhandedly to effectuate alegitimate loca public interest, and its effects
oninterstate commerce are only incidentd.” Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970). In
such a case, the satute will be upheld “unless the burden imposed on suchcommerceisclearly excessve
in reation to the putative locd bendfits ....” 1d.

a Ordinances CB-20-2000 and CB-13-2000

In gpplying the two-tiered analyss under the Commerce Clause, this Court first andyzes al four
ordinances to determine if any are” per se” invdid asthe result of “smple economic protectionism.” City
of Philadelphia v. New Jersey, 437 U.S. a 624. Two of the ordinances cannot survive thisfirst test.
Ordinance CB-20-2000, which amends the definition of “public buildings and uses’ to exclude avehicle
or traler parking storage or marshaling use that does not serve a public building or use in the County,
faddly and effectively burdens interstate commerce by prohibiting Plaintiff from operating a truck
marshdling lot to serve trucks from the neighboring Digtrict of Columbia. Similarly, CB-13-2000, which

amends the definition of “trucking operations’ to exclude truck marshdling that serves ause outsde of the

14
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County, discriminates againg interstate commerce. Therefore, under the per se rule, to survive summary
judgment, the County must “demonstrate issues of fact regarding whether the laws are judtified by avdid
factor unrelated to economic protectionism and, if so, that there are no neutra dternatives available.”
Envt’l Technology Council, 98 F.3d at 786.

Defendants contend that the ordinances protect and promote the hedlth, safety, mords, comfort,
convenience and welfare of the present and future inhabitants of the County. They citeto the enabling
legidation, which gives the Prince George' s County Council the expressand exclusive legidative authority
to enact zoning ordinances for the protection and promotion of public safety, hedth, mords and welfare.
See Defs’ Reply Mem. at 1-2. They argue that CB-20-2000 and CB-13-2000, which prohibit truck
marshdling in the County for outside use, are not protectionist measures, because they favor neither
busnesses ingde the County, nor busnesses outsde the County, and because they are “applied
evenhandedly” and “regulate[] the activity or use to promotethewell-being of [County] resdents” 1d. at
3.

Defendants conclusions are unsupported and insufficient to raise a genuine issue of materid fact.
The Prince George' s County Council Agenda ltem Summary notesthat Defendant Wilson explained tothe
Panning, Zoning and Economic Development Committee on March 16, 2000 that he proposed CB-20-
2000 “due to concernsthat atruck marshaling yard may locate in his ditrict and serve a use outside of
the County.” P.’sEx. 9. Further, aletter from Wilson to the Chairman of the Committee dated March
15, 2000 confirmsthat the bill was proposed in reaction to an articlein the Washington Post indicating that
the Washington Convention Center Authority had negotiated a 10-year lease worth $1.4 million for nine

acres onthe Property to be used asatruck marshdlingyard. SeePl.’sEx. A. Defendants have introduced
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no evidencethat the bill wasintroduced for any reason other than to preclude Plaintiff from engaging in that
use. Assuch, the ordinance is overtly protectionist.

With respect to CB-13-2000, the Agenda Item Summary indicates that Defendant Wilson
proposed an amendment to thelegidation to add adefinition of Truck Marshdling to the Zoning Ordinance
and to amend the exigting definition for Trucking Operations to darify that the use may not include Truck
Marshdling which serves a use or a property outsde the County. The ordinance aso permits trucking
operations in the I-1 zone under certain circumstances. As enacted, the ordinance defines Truck
Marshdling asfollows

(243.4) Truck Marshdling: The temporary parking or storage ona property of trucks or

other vehicles which transport goods to or from another property, such as an office

building, retail or wholesale center, or meeting or convention site.  The vehicles are

temporarily parked or stored at the “Truck Marshalling” property before they are driven

to the property being served, where the transported goods are loaded or unloaded.
“Truck Marshaling” is not permitted within the County to serve properties outsde the

County.

A’'s Ex. 12 (emphasis supplied). “Trucking Operation” is defined asfollows:

[(243.4)] (243.5) Trucking Operation: Any facility, other than the adminigtrative offices,
of a busness established for the purpose of carting, hauling, moving, or otherwise
transporting goods, materias, equipment, supplies, possessions, vehicles, or other items
by truck for compensation. A “Motor Freight” company isa“Trucking Operation.” No
storage building used by a “Trucking Operation” shdl be consdered a “Didtribution
Fadlity” or “Warehouse Unit.” A “Trucking Operation” may not incdlude “Truck
Marshdling” which serves a use or a property outside the County.

Id. (emphasis in origind). The find sentences in each definition manifest the County’s intention to
discriminate against out-of-County interests. Like CB-20-2000, these portions of CB-13-2000 were
proposed by Defendant Wilson to block Plaintiff’s ability to lease the Property to the Washington

Convention Center Authority for use as a truck marshaling yard. See Pl.’s Ex. A. The ordinance's
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practical effect is even broader, however. It prohibits Plaintiff from contracting with the Digtrict of
Columbia or any other business in the Didtrict or neighboring countiesto park trucksthat transport goods
to or from the Didtrict or neighboring counties on the Property. Absent some compelling public interest
which can be served by no less discriminatory dternatives, the County may not define a use permitted in
certain zones to exclude activities that serve uses outside the County. The proper course in thisinstance
isto declare only the portions of the definitions that impose these restrictions uncondtitutiond. See Allen
v. Louisiana, 103 U.S. 80, 83-84 (1881) (“[T]he same Satute may be in part conditutiona and in part
uncondtitutiond, and . . . if the parts are whally independent of each other, that which is condtitutional may
gand while that which is uncongtitutional will be rgected.”), quoted with approval in Brockett v.
Sookane Arcades, Inc., 472 U.S. 491, 502 (1985).

Because Defendants have neither articulated a legitimate purpose related to the hedth, safety,
mords or welfare of County residents, nor demonstrated that no reasonable nondiscriminatory aternatives
adequate to conserve those interest are available, CB-20-2000 and the find sentences of the definitions
of “Truck Marshdling” and “ Trucking Operation” in CB-13-2000 arefacidly uncongtitutiond inviolaion
of the Commerce Clause. Accordingly, summary judgment will be granted in favor of Plantiff and against
Defendantson Count | asto CB-20-2000 and the relevant portions of CB-13-2000. Defendants Mation
will be denied as to these ordinances.

b. Ordinances CB-75-1998 and CB-21-2000

Ordinance CB-75-1998 was enacted on July 7, 1998. Defendants accurately note that thiswas
prior to the forma settlement on the Property by Plaintiff. However, Plaintiff contendsthet it entered into

a contract to purchase the Property in the summer of 1998, with settlement occurring in December of that
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year. See Pl's Ex. 1 9. CB-75-1998 requires specia exception gpproval for certain uses of property
located within I-1 and 1-2 zones within a specified geographic area. CB-21-2000 subsequently amended
CB-75-1998 to narrow the uses permitted on land meeting the geographic criteria. The two ordinances
do not indicate loca protectionism on their faces. However, Plaintiff asserts that the ordinances were
enacted with the purposeto discriminate againg traffic from the Digtrict of Columbiaand, as gppliedtothe
Property, have that effect. As evidence, Plaintiff notes that the ordinances target only the Property and
offersthe statements of Defendant Wilson during the public hearings on the bill that became CB-75-1998.
Defendants dispute that only the Property is so burdened. The record contains morethan amere scintilla
of evidence to raise a factual question as to whether the regulation of land in CB-75-1998 and CB-21-
2000 serves a legitimate public interest, and therefore, the Court declines to grant summary judgment in
favor of ether Plaintiff or Defendants. Moreover, neither Sde has briefed the matter of whether the
second-tier Commerce Clause andysis applies to these ordinances. Assuming that the ordinances are
neutra in ther effect and only incidentaly burden interstate commerce, summary judgment cannot be
granted absent evidence that the burden on commerce grossy outweighs the putative locd benefits. As
neither Sde has addressed the issue, summary judgment is ingppropriate.

4. The Equa Protection Clause

In Count I1 of the Amended Complaint, Plaintiff contendsthat the ordinances selectively target the
Property in violation of the Equa Protection Clause of the Fourteenth Amendment. The Equa Protection
Clause “commands that no State shdl deny to any person withinitsjurisdiction theequa protection of the
laws” which essentidly isadirection that “dl persons amilarly Stuated should be tregted dike” City of

Cleburne, 473 U.S. a 439. The Fourteenth Amendment has no private right of action. Therefore,
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Plaintiff’s claims against Defendants must be brought pursuant to 42 U.S.C. § 19833

This Court, having just concluded that CB-20-2000 and CB-13-2000 violate the dormant
Commerce Clause, need not determine whether they also deprive Plaintiff of equa protection. See City
of Cleburne, Texas v. Cleburne Living Ctr., Inc., 473 U.S. 432, 447 (1985) (courts should avoid
making unnecessarily broad condtitutiona judgments).

CB-75-1998, which is modified by CB-21-2000, draws a distinction between I-1 or |-2 zoned
property located within 300 feet of any resdentialy-zoned land and land owned by the Washington
Metropolitan Area Trangt Authority and dl other I-1 or 1-2 zoned land in the County. The parties appear
to concede, and the Court accordingly finds, that the ordinances at issueinvolve neither asuspect (or quasi-
suspect) classfication, nor a fundamenta right. Therefore, the ordinances are “accorded a strong
presumption of vdidity,” Heller v. Doe, 509 U.S. 312, 319 (1993), and the Court appliesrational basis
review. That test does not empower this Court to act as asuperlegidator to “judge the wisdom, fairness,
or logic of legidativechoices” FCC v. Beach Communications, Inc., 508 U.S. 307, 313 (1993); New
Orleansv. Dukes, 427 U.S. 297, 303 (1976). For the Plantiff to preval on its equa protection clam
chdlenging the enactment of the ordinances, it must demondtrate that there is no rationa basis for the
ordinances digparate treatment of 1-1 and I-2 property based onitslocation. “Intheordinary case, alaw

will be sustained if it can be said to advance alegitimate government interest, even if the law seemsunwise

3Section 1983 provides, in pertinent part: “ Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State .. . . subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Condtitution and laws, shdl be lidble to the party injured
inan action at law, suit in equity, or other proper proceeding for redress. .. .”
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or works to the disadvantage of a particular group, or if the rationde for it seems tenuous.” Romer v.
Evans, 517 U.S. 620, 632 (1996).

Applying these standards, the Court findsthat Plaintiff has produced evidencethat the ordinances
classfication involves invidious or arbitrary discrimination and is unrdated to a legitimate governmenta
interest. CB-75-1998 requires specia exception gpprova for certain uses on land ten acres or greater in
gze that is located within 300 feet of any resdentialy zoned land and land owned by the Washington
Metropolitan Area Trangt Authority. P.’sEx. 8. Faintiff has argued, without introducing evidence, that
CB-75-1998, by its terms, gpplies only to its Property, not to other land in the County. CB-21-2000
amended CB-75-1998 to require specia exception gpprova for usesonland lessthan ten acresin Szethat
met the other criteriain footnote 38. The record indicates that Plaintiff has leased a 5.75-acre portion of
the Property to the Didtrict of Columbiafor use as avehicle towing station. Asaresult of the ordinances,
certain uses permitted in al other I-1 and 1-2 zoned property, including a vehicle towing station, are not
permitted in the Property without a specia exception.

The record further indicates that Defendant Wilson first proposed CB-75-1998 to target the
Property a atime when its sdle was imminent. See P.’s Ex. 6. The hill origindly required a specia
exception for uses otherwise permissiblein the I-1 or 1-2 zones where the federal government was ever
inthe chain of title. When questioned about the purpose of the bill, Wilson stated:

This piece of legidation was amed at the area in Farmount Heights cdled Fairfield. It's

alarge areathat hasjust been laid, standing dormant over along, long period of time. We

weren't able to get any developers in there to make any postive changesto it and so we

took this approach and geared it toward a specia exception for land that was purchased

by the government.

A.sEx. 6 a 5. The bill was modified because other Council members recognized the lack of arationd
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bass for the digtinction. In light of this evidence, the Court may not grant summary judgment for
Defendants on Plaintiff’s equd protection clamin Count 11.

However, summary judgment in favor of Plaintiff is also not warranted at this stage, because the
ordinances must be uphddif they bear any reasonabl e rel ationship to somelegitimate governmentd interest.
Defendants have asserted that the operation of a vehicle storage ot and/or truck marshdling lot on the
Property presents noise, pollution, and traffic concerns worthy of regulation. When there are “plausible
reasons’ for governmenta action, this Court’ sinquiry must cease. United States RR Retirement Bd. v.
Fritz, 449 U.S. 166, 179 (1980).

For the foregoing reasons, Plaintiff’s and Defendants Motions for Summary Judgment will be
denied asto Count I of the Amended Complaint.

5. Immunity of Councilman Wilson

InCount 11 of the Amended Complaint, Plaintiff dlegesan equd protection dam against Defendant
Wilson for dlegedly targeting the Property in retdiation for Plantiff purchasing land the County was
interested in purchasing. Paragraph 20 dleges that

CouncilmanWilson, in whose digtrict the Property islocated, expressed greet dipleasure
at the fact that Plaintiff was the successful bidder for the Property. Upon informetion and
belief, Councilman Wilson set out to make the Property usdlessin order to punish Plaintiff
for purchasing the Property. Councilman Wilson embarked on a scheme of introducing
and promoting successive [Clounty ordinances which deprived the [Plroperty of any
commercid vaue. Hisactionswere motivated by persona animus and revenge and, in so
acting, he conducted himsdlf in both his official cagpacity and outsde the scope of that
cgpacity, as an individud.

Am. Compl. 120. The clams are predicated upon Plaintiff’s belief that Wilson contacted the Zoning

Hearing Examiner and indructed her not to vdidate Plaintiff’s erroneoudy-issued permit and statements
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dlegedly made by Wilson to Douglas Jemd that the County wanted to purchase the Property and that he
had zoned the Property to make sure that only aschool could be put onit. See Pl.’sAnswersto Wilson's
Interrogs. Nos. 2, 3. Defendants argue that Plaintiff lacks a factud basis to maintain its clams against
Wilson, because the County Council, not Wilson, enacted the chalenged ordinances. Secondarily,
Defendants argue that Wilson is entitled to absolute immunity from suit for his legidative acts, namely
introducing the hills and voting in favor of the bills*

Itiswell established that “[m]embersof locd governmenta bodies are entitled to absolutelegidetive
immunity from clams againg them arising out of their actions in a ‘legidative cgpacity.”” Roberson v.
Mullins, 29 F.3d 132, 134 (4th Cir. 1994). Theactionsof proposing, discussing, and voting on proposed
legidation fdl within the ambit of legidative actions. See, e.g., Front Royal & Warren County Indus.
Park Corp. v. Town of Front Royal, 865 F.2d 77, 79 (4th Cir. 1989). Accordingly, Wilsonisimmune
for those acts.

Pantiff, however, asserts that Wilson acted in a non-legidative, executive capacity when he
ingtructed the Zoning Hearing Examiner not to vaidate Plaintiff’ s permit to operate avehicletowing stetion.
Defendants argue that Wilson's dleged communication to the Zoning Hearing Examiner is irrdevant to
Haintiff’ scongtitutional challengesto the ordinancesin the caseat bar. However, purposeful discrimination
which sngles out an individud in the context of a permit gpplication, as a matter of law, may giverise to

anequal protection clam. See Cordeco Development Corp. v. Vasquez, 539 F.2d 256 (1t Cir.), cert.

“Defendants contend that Wilson did not propose CB-13-2000. However, the legidative
record is clear that Wilson proposed the challenged portion of that bill, which introduced a definition of
“Truck Marshdling” and amended the existing definition of “Trucking Operation.”
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denied, 429 U.S. 978 (1976) (affirming ruling that locd officids denied plaintiff equa protection where
denid of permit was based on illegitimate political or persona motives). To the extent that Defendant
Wilsonassumed anon-legidativerolein dedling with Plaintiff’ srequest for vaidation of hispermit, heisnot
entitled to legidative immunity. Scott v. Greenville County, 716 F.2d at 1423. If that isthe case, then
Wilson may be entitled to assert only qudified immunity under the standards articulated in Harlow v.
Fitzgerald, 457 U.S. 800 (1982). Id. The Court findsthat there is agenuine issue of materid fact asto
whether Wilson committed the aleged act within the scope of hislegidative capacity.

Asauming, arguendo, that Wilson committed the act in a non-legidative capacity, there remains
aquestion of whether Wilson may daim qudified immunity. Qudified immunity isdefested whentheofficid
“knew or reasonably should have known that the action he took within his sphere of officid responghility
would violate the congtitutiond rights of the plaintiff, or it hetook theaction . . . with the mdiciousintention
to cause adeprivation of condtitutiond rights or other injury ....” Harlow, 457 U.S. a 815. The Court
finds that a genuine issue of materid fact exidts as to whether Wilson's directive to the Zoning Hearing
Examiner was undertaken with malice or the intention to violate Plantiff’s conditutiond rights and cause
Fantiff economic harm. Accordingly, Defendants Motion for Summary Judgment asto Defendant Wilson
will be denied. Conclusion

For the foregoing reasons, Plaintiff’s Motion for Partid Summary Judgment will be granted asto
Count | of the Amended Complaint asto CB-20-2000 and the find sentences of the definitions of “Truck
Marshdling” and “Trucking Operation” in CB-13-2000. In dl other respects, Plaintiff’s Motion will be

denied. Defendant’s Motion for Summary Judgment will be denied. An gppropriate order follows.
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March 26, 2004 19

Richard D. Bennett
United States Digtrict Judge
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