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Alcohol Violations and "Last Chance" Agreements

by Kathryn Kelley Hoskins

Employers often have questions about what they can ask or say or do regarding an employee who is known or suspected to be using or abusing alcohol.  This article describes some of the legal "do's and don'ts" involved in responding to such situations.


The Americans with Disabilities Act ("ADA") provides that an employer may prohibit the use of alcohol at the workplace by all employees, may require that employees not be under the influence of alcohol at work, and may hold an employee with alcoholism to the same standards for employment or job standards to which the employer holds other employees, even if any unsatisfactory performance or behavior is related to the employee's alcoholism.  This means that normal progressive discipline should be applied to employee performance or behavior issues, even if related to alcohol, and employees should be disciplined appropriately for violation of the employer's rules related to alcohol. 


The ADA assumes, however, that an employee with alcoholism may be a "qualified individual with a disability" under the Act and therefore entitled to protection from discrimination. Blood, urine, and breath analyses to check for alcohol use are considered to be "medical examinations" under the ADA.  Furthermore, any questions that are likely to elicit information about an employee's alcoholism are "medical inquiries" under the ADA.  Medical examinations and medical inquiries of current employees are permitted only if they are "job-related and consistent with business necessity."  This means that employees should not be asked about or tested for alcohol use unless there are job-related reasons for doing so (e.g., the employee appears to be under the influence at work, there is a pattern of performance problems or accidents suggesting alcohol use, or the employer otherwise reasonably suspects that the employee has violated the employer's policies regarding alcohol).  Information obtained as a result of any medical examinations and/or inquiries must be maintained in separate files, apart from personnel records.


NOTE:  Under Maryland law, job-related alcohol testing may only be performed in a certified laboratory under conditions specified by statute.  This means that employees (and applicants for employment) may not be required, or asked, or permitted to "volunteer" to submit to breathalyzer tests on the employer's premises.  


In an Enforcement Guidance document dated July 27, 2000, the Equal Employment Opportunity Commission stated that an employer may require periodic alcohol testing of an employee who returns to work after participating in an alcohol rehabilitation program under one of two conditions:


1.
The employer has a reasonable belief that the employee will pose a "direct threat" (as defined by the ADA) in the absence of testing, based on the safety risks associated with the employee's specific position; OR

2.
Pursuant to a "last chance" agreement. Such agreements are used in connection with disciplinary actions involving an employee's use of alcohol and often require periodic alcohol testing as a condition of continued employment.  Because such agreements relate to employee discipline (i.e., violation of work rules for which the employee otherwise could be terminated), the employer need not prove that an employee would pose a "direct threat" in the absence of testing.  The agreement may also prohibit use of alcohol by the employee outside of the workplace (so that, for example, a DWI conviction would constitute a violation of the agreement).


Although return-to-work agreements, by their nature, impose employment conditions on employees with alcoholism that are different from those imposed on other employees, courts have consistently found that terminations pursuant to such agreements are not discriminatory.  


Of course, the "last chance" or "return-to-work" agreement also must be enforceable as a contract. It must be supported by valuable consideration, such as the employer's agreement not to terminate the employee when it otherwise could do so under its policies.  The agreement will not be enforceable if it was signed under duress, or at a time when the employee lacked capacity. 


Finally, there are different rules that apply to drug use under the ADA, so the above analysis should not be generalized to the issue of employee drug use.
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