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Student Privacy and School Searches: Striking A "Reasonable" Balance

by Kathryn Kelley Hoskins

Under Maryland law, the "right of privacy" includes the right to prevent another person from unreasonably intruding into one's private space or one's private affairs. In order to claim an unlawful  "invasion of privacy," however, there must first be a reasonable expectation of privacy under the circumstances. Catholic schools can reduce students' expectations of privacy through written policies, preferably contained in a student handbook, that give notice of the school's right to conduct reasonable searches under certain conditions.  For example, the school's handbook should reserve the right to search students' belongings and areas under students' control (such as lockers, desks, and cars) in order to enforce school rules and preserve a safe and orderly learning environment. The policy should include the right to require drug or alcohol testing for "cause," or randomly as a condition of continued enrollment following a drug or alcohol violation.

Searches by private school officials generally do not implicate the Fourth Amendment of the U. S. Constitution, which regulates  "search and seizure" by agents of the government.  Nonetheless, the cases that discuss the constitutionality of searches in public schools provide useful guidance in analyzing potential privacy claims against Catholic schools under Maryland law.  In balancing the student's legitimate expectation of privacy against the school's need to maintain discipline and provide a safe learning environment, the U.S. Supreme Court has held that a search by a (public) school must be:

1. justified in its inception (that is, there are reasonable grounds for suspecting that the search will turn up evidence that the student violated school rules);  AND


2.   
conducted in a manner that is reasonably related in scope to the circumstances justifying the search (that is, the search is not excessively intrusive in light of the age and sex of the student and the nature of the infraction).

In order for a search to be "justified in its inception," an individualized suspicion (i.e., of a particular student or group of students) generally is required.  Exceptions to this principle include random drug testing of students who participate in athletics or other extracurricular activities, and routine searches or inspections of school-owned property such as lockers.  Any large-scale drug testing or the use of drug-sniffing dogs should be supported by evidence that the school has a serious drug problem and should be undertaken only with the support of the school community. 

The conduct of the search itself also must be appropriate to the circumstances.  Two school officials should be present so that there is an adult witness to the search.   The search should occur in a private area, away from other students so as not to unduly embarrass the student in question, but not behind locked doors.  School officials should not touch the student or his/her belongings; rather, they should ask the student to empty his or her pockets, gym bag, backpack, locker, car trunk, etc.  If the student refuses to comply, the refusal should be treated as a serious disciplinary matter.  The search should not proceed, and parents should be notified.  If the infraction involves a criminal violation, the police may be notified in the school's discretion.
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